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□ This action is FINAL. 



□ This action is FINAL. prosecution as to the merits is closed in 
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DETAILED ACTION 
Election/Restriction 

[ . Restriction to one of the following inventions is required under 35 U.S.C. 121 : 

I. Claims 1-6, drawn to antibody protein, classified in class 530, subclass 387.3. 

II. Claims 7-11, drawn to nucleic acid encoding antibody, classified in class 536, 
subclass 23.53. 

III. Claims 12-16, drawn to a method of expression and production of recombinant 
antibody protein, classified in class 435, subclass 320.1. 

IV. Claims 17-36, drawn to a method of treatment or prevention of CD4 related 
conditions, classified in class 424, subclass . 

2. The inventions are distinct, each from the other because of the following reasons: 
Inventions I, II, III and IV are unrelated to each other. Inventions are unrelated if it can be shown 
that they are not disclosed as capable of use together, or they have different modes of operation, 
or they have different functions, or they have different effects. (MPEP § 806.04, MPEP 
§ 808.01). In the instant caserne different inventions differ from each other as follows: 

A. Group I draws upon the making of a chimeric antibody molecule, which requires different 
methods and different reagents than the method of making of the nucleic acid of Group II. The 
products of Groups I and II are drawn to a different type of invention than the methods of Groups 
III and IV. Proteins (Group I) and nucleic acid(Group II) are structurally different molecules, and 
are therefore patentably distinct entities. 

B. Group III is different from Groups I and II in that it constitutes a method of producing the 
recombinant antibody and as such requires a different set of methods and conditions, and thus is a 
patentably distinct invention. The inventions of Groups I and II are drawn to products. 
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C. Group IV is a method of treatment and is completely different from the method of Group 
ffl because the reagents and conditions required to achieve its endpoint different, and is 
a patentably distinct invention. 

3. Because these inventions are distinct for the reasons given above and have acquired a 
separate status in the art as shown by their different classification, different search requirements 
and recognized divergent subject matter, restriction for examination purposes as indicated is 

proper. 

4. This application contains claims directed to the following patentably distinct species of the 
claimed invention: 

A. : wherein the human heavy constant domain is (claims 1, 2, 8, 18, 24, 30, 33) is: 

1. gamma 1 isotype, 

2. gamma 4 isotype or 

3. mutated gamma 4 isotype. 

These species are distinct because their structures and modes of action are different, which in turn 
addresses different functional end points. 

Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for 
prosecution on the merits to which the claims shall be restricted if no generic claim is finally held 
to be allowable. Currently, claim 1 is generic. 

B. : wherein the anti-CD4 chimeric antibody (claims 1, 6, 1 1, 16, 21, 22, 27, 28, 35) is: 

1. CE9.1 

2. CE9y4 

3. CE9y4XK 

4. CE9y4Eor 
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5. CE9y4PE. 

These species are distinct because their structures and modes of action are different, which in turn 
addresses different functional end points. 

Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for 
prosecution on the merits to which the claims shall be restricted if no generic claim is finally held 
to be allowable. Currently, claim 1, 6 is generic. 

C. : wherein the non-autoimmune disorder (claims 1-3, 17-19, 21, 32-36) is: 
1. leukemia, 
• 2. lymphoma, 

3. graft- versus-host disease, 

4. asthma, 

5. transplant rejection or 

6. HIV infection. 

These species are distinct because their etiology and modes of disease operation are different, 
which in turn addresses different functional and therapeutic end points. 

Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for 
prosecution on the merits to which the claims shall be restricted if no generic claim is finally held 
to be allowable. Currently, claim 1 is generic. 

5. Applicant is requested to elect one species from each of Groups A, B, and C. 

6. Applicant is advised that a response to this requirement must include an identification of 
the species that is elected consonant with this requirement, and a listing of all claims readable 
thereon, including any claims subsequently added. An argument that a claim is allowable or that 
all claims are generic is considered nonresponsive unless accompanied by an election. 
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Upon the allowance of a generic claim, applicant will be entitled to consideration of claims 
to additional species which are written in dependent form or otherwise include all the limitations 
of an allowed generic claim as provided by 37 CFR 1.141. If claims are added after the election, 
applicant must indicate which are readable upon the elected species. MPEP § 809.02(a). 

Should applicant traverse on the ground that the species are not patentably distinct, 
applicant should submit evidence or identify such evidence now of record showing the species to 
be obvious variants or clearly admit on the record that this is the case. In either instance, if the 
examiner finds one of the inventions unpatentable over the prior art, the evidence or admission 
may be used in a rejection under 35 U.S.C. 103(a) of the other invention. 

7. Applicant is reminded that upon the cancellation of claims to a non-elected invention, the 
inventorship must be amended in compliance with 37 CFR 1 .48(b) if one or more of the currently 
named inventors is no longer an inventor of at least one claim remaining in the application. Any 
amendment of inventorship must be accompanied by a diligently-filed petition under 37 

CFR 1.48(b) and by the fee required under 37 CFR 1.17(h). 

8. Papers related to this application may be submitted to Group 1 640 by facsimile 
transmission. Papers should be faxed to Group 1640 via the PTO Fax Center located in Crystal 
Mall 1. The faxing of such papers must conform with the notice published in the Official Gazette, 
1096 OG 30 (November 15, 1989). The CM1 Fax Center telephone number is (703) 308-4242 or 
(703) 305-3014. 

9. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Geetha P. Bansal whose telephone number is (703) 305-3955. The 
examiner can normally be reached on Mondays to Thursdays from 7:00am to 4:30pm and 
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alternate Fridays from 7:00am to 3:30pm. A message may be left on the examiner's voice mail 



service. 



10. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Dr. Anthony Caputa, can be reached on (703) 308-3995. 

11. Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the Group receptionist whose telephone number is (703) 308-0196. 



September 2, 2001 




GEETHA P. 8AN&AJ 
PR/MART E )SSS 



